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IE  APPEARANCE 
of  Joint  Publica¬ 
tion  (Pub)  3-56.1, 
Command  and 
Control  forJointAirOperations,  on  14  Novem¬ 
ber  1994  cal  med  50  years  of  fervent  debate 
amongthemi  I  i  tary  serv  i  cesaboutthecon  trol 
of  airpower  in  a  joint-operations  area.  This 
brief  docu  ment  codified  a  verity  long  held  by 
Air  Force  leaders:  centralized  control  and  de¬ 
centralized  execution  of  air  and  space  forces 
remain  critical  to  force  effectiveness.1  It  also 
vested  operational  or  tactical  control  of  Air 
Force,  Army,  Navy,  and  Marine  air  missions 
i  n  a  si  ngl e  off icer— the  joi  nt  force  ai  r  compo¬ 
nent  commander  (JFACC),2  stating  that  "the 
authority  and  command  relationships  of  the 
J  FACC  are  estab  I  i  shed  by  thejoi  ntforcecom  - 
mander.  These  typically  include  exercising 


*1  would  like  to  thank  Brig  Gen  Edward  F.  Rodriquez,  USAFR,  president  of  the  Air  Force  Judge  Advocates  Vietnam  Veterans 
Associ  ation,  for  givingmeinvaluable  information  about  the  matters  involvingLt  Gen  John  D.  Lavelle  I  also  oweagreat  debt  of  gratitude 
to  Col  FienryG.  Green,  USAF,  Retired,  president  of  theAir  Force  Reti  red  JudgeAdvocatesAssoci  ation,  for  his  assistance  in  locating  several 
retired  judge  advocates  and  for  sharing  important  insights  about  the  relationship  between  commanders  in  Vietnam  and  their  judge 
advocates. 
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operational  control  overassigned  and  attached 
forces  and  tactical  control  over  other  military 
capabilitie^forcesmadeavail  ablefortasking." 3 
Inaddi  tion, Joint  Pub  3-56. lestab  I  ishedtheor- 
ganizati on  headed  by  thej  FACC-a  joi  nt  ai  r  op¬ 
erations  center  (JAOC).4 

In  this  publication,  the  "wiring  diagram" 
fo r  th e J  AO C  made  i  t  cl  ear  th at  a  staff  j  udge  ad¬ 
vocate  advises  theJFACC,  his  staff,  and  the 
JAOC'stwo  coredi  visions-CombatPlansand 
Combat  Operations.5  The  staff  judge  advo¬ 
cate,  as  wel  I  as  thej  AOC’s  enti  re  staff  of  attor¬ 
neys  and  paralegals,  must  therefore  be  well 
versed  in  the  joint  and  service  doctrine  that 
guidestheactivi  tiesof  aj  AOC.Thisarti  cleex- 
am  i  nesthej  udge  ad  vo  cate’sdu  ti  esdur  i  ngop- 
erations  planning  and  during  each  stage  of 
what  some  commanders  refer  to  as  the  battle 
rhythm  of  theJAOC.  It  does  not  explain  the 
law  but  illustrates thejudge  advocate's  role  in 
ensuring  that  theJFACC  receives  operational 
rec o m  men  dati  on sco n  si  stent  wi  th  ru  I  esof  en¬ 
gagement  promulgated  by  the  National  Com¬ 
mand  Authorities  (NCA),  domestic  and 
international  law,  and  restraints  and  con¬ 
straints  specified  by  superior  commanders.6 
Flowever,  since  the  structure  of  the  JAOC 
evolved  from  tactical  air  control  centers  used 
by  Seventh  Air  Force  during  the  war  in  Viet¬ 
nam,  this  article  also  examines  theevolution 
of  the  JAOC  as  well  as  the  role  of  Air  Force 
judge  advocates  in  operations  during  and 
since  the  Vietnam  era. 

Tactical  Air  Control  Centers 
during  the  Vietnam  War 

Every  majorwarin  volvingAmeri  ca'sairarm 
has  tested  the  concept  of  central  ized  control  of 
ai  rpower.7  DuringWorldWarll  -parti  cu  I  arly  i  n 
1942  and  1943— theArmy  Air  Forcesin  si  sted  that 
only  air  officers  control  airforces.  Earlier,  avia¬ 
tion  unitshad  been  as  signed  to  and  tookorders 
from  Army  and  Navy  organizations  Although 
air  leaders  did  not  question  their  obligation  to 
performcooperativemissions,theyunder  stood 
that  decentralized  control  only  undermined 
ai  rpower' smostsignifi  cantcontri  butionstothe 


operational  effort— mass  and  speed.8  Before 
theAir  Force  became  a  separate  service,  air  lead- 
ersinsisted  that  they  take  direction  only  from  a 
com  mander  of  a  theater  of  op  erati  onsor  a  I  arge 
task  force.9  Even  then,  they  accepted  only  mis 
si  ons  requi  red  by  the  strategi  c  pi  an !° 

The  lessons  of  history  led  airmen  to  con¬ 
clude  that  the  most  effective  scheme  of  con¬ 
trol  of  air  and  space  assets  involved  a  single 
JFACC  responsi  bleforintegratingtheemploy- 
ment of  al I  aero spacef o rces wi thinatheaterof 
operations.11  During  the  Korean  War  and  the 
early  years  of  the  Vietnam  War,  makeshift  ef¬ 
forts  resulted  in  so  me  level  of  coordination  of 
air  activity.12  As  the  war  progressed  in  Viet¬ 
nam,  however,  air  operations  in-theater  be¬ 
came  divided  both  geographically  and 
organizationally,  reflecting  a  divided  com¬ 
mand  structure. 

Although  Gen  William  F.  Momyer,  com¬ 
mander  of  Seventh  Air  Force,  had  responsibil- 
ity  for  coordinating  all  tactical  air  operations 
of  USaviation  unitsinSouth  Vietnamin  1962, 
threeseparatetacti  cal  ai  rcontrol  centerseven- 
tu  al  I  y  d i  rected  o p erati  o ns,  each  pi  an  n  i  ng  m i  s 
si  ons  and  controlling  air  assets  to  meet  the 
needs  of  dispa  rate  partsof  o  p  erati  o  n  s.1 3 1  n  t  h  e 
south,  for  example,  the  air  mission  primarily 
involvedsupportingdailygroundoperations. 
The  Seventh  Air  Force  tactical  air  control  cen¬ 
ter  at  Tan  Son  Nhut  Air  Base  near  Saigon  fo¬ 
cused  on  "today's  war,"  close  air  support,  and 
targets  requested  by  the  Army.  Yet  another 
center  at  Tan  Son  Nhut— the  Seventh  Air  Force 
Command  Center— plannedoperationswith a 
focus  on  "tomorrow's  war,"  including  intelli¬ 
gence  analysis,  targeting,  and  battle  damage 
assessment.  A  third  tactical  aircontrol  center, 
established  in  Thailand  in  1965  to  control  air 
stri  kes  i  n  Laos,  I  ater  became  the  alternate  Ai  r 
Force  command  center.14  This  cumbersome 
system,  descri  bed  by  H  en  ry  Ki  ssi  nger  as"  i  n  sti  - 
tutionalized  schizophrenia,”  made  it  difficult 
for  leaders  to  exert  effective  command  and 
control  over  air  operations.  Although  many 
people,  including  President  Richard  Nixon, 
recogn  i  zed  th  e  f ol  I  y  of  th  i  s  tri  parti  te  method 
of  controlling  air  operations,  the  structure 


42  AIRPOWER  JOURNAL  SPRING  1999 


During  the  Vietnam  War,  the  divided  and  cumbersome 
system  of  command  and  control  recognized  the 
responsibility  for  conducting  air  operations  in  accordance 
with  the  Law  of  War  but  did  not  include  support  from  judge 


advocates. 
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had  become  too  difficult  to  repai  r  before  the 
conclusion  of  the  war.15 

The  Role  of  Air  Force  Judge 
Advocates  in  Vietnam 

Di d  j  udge  advocates  have  any  rol e  i  n  advis- 
ing  commanders  about  the  function  of  the 
tacti  cal  aircontrol  centersorthel  awful  nessof 
their  operations?  Despite  the  vigorous  tempo 
of  air  operations  during  some  periods,  Air 
Force  judge  advocates  assigned  to  units  in 
Vietnam  had  almost  no  contact  with  the  peo¬ 
ple  who  planned  or  executed  air  operations. 
Accord  in gto Col  M  i  chael  R.  Emerson,  perma¬ 
nent  professor  and  head  of  the  Law  Depart¬ 
ment  of  the  United  States  Air  Force  Academy, 
Air  Force  judge  advocates  in  Vietnam  had  no 
di scussi  ons  about  the  Law  of  War  or  the  rul  es 
of  en  gage  ment  withpeoplewhowo  rked  i  n  th  e 
centers.  Assigned  as  a  captain  to  the  377th 
Combat  Support  Group  Office  of  the  Staff 
Judge  Advocate  at  Tan  Son  Nhut  Air  Base  dur¬ 
ing  1970  and  1971,  Emerson  recalled  that  "no 
one  i  n  our  offi ce  gave  bri efi  ngs  to  the  guys  i  n 
theTACC.  I  remember  it  was  in  the  Seventh 
Ai  r  Force  H  eadquarters  bui  Idi  ng,  a  gray-green 
building  surrounded  by  concertina  wire  and 
guarded  by  lots  of  cops.  You  had  to  have  a 
[high-level]  clearance  to  get  in  there,  and 
none  of  us  had  one."16 

I  f  ai  r  men  whoplannedand  exe  cuted  ai  r  o  p- 
erations  received  no  advice  about  the  Law  of 
War  and  rules  of  engagement  from  judge  ad¬ 
vocates  at  the  group  or  base  I evel ,  di d  they  get 
it  from  judge  advocates  at  Headquarters  Sev¬ 
enth  Ai  r  Force? Col  Rich  ard  F.  Roth  en  burg,  as- 
signed  as  a  captain  to  the  Seventh  Air  Force’s 
Offi  ce  of  the  Staff  J  udge  Advocate  i  n  1969,  re¬ 
membered  maki  ng  only  one  brief  visit  to  the 
tactical  air  control  center  to  meet  with  offi¬ 
cers  investigating  a  claim  alleging  that  Air 
Force  members  had  defoliated  parts  of  a  rub¬ 
ber  plantation.17  Col  Philip  J.  Williamson, 
Seventh  Air  Force  staff  judge  advocate,  at¬ 
tended  Headquarters  Seventh  Air  Force  staff 
meetings  that  reviewed  the  prior  week's  op¬ 
erations,  but  no  one  consulted  him  about  fu- 


ln  short,  no  Air  Force  judge 
advocate  in  Vietnam  offered 
what  lawyers  today  call 
"operations  law"  advice  to 
Air  Force  commanders  and  their 
staffs  who  led  air  operations 
in  or  from  South  Vietnam. 


tu  re  operations,  the  lawful  ness  of  striking  se¬ 
lected  tar  gets,  o  r  co  m  pi  i  ance  wi  th  th  e  ru  I  es  of 
engagement.18 

If  neither  base-la/el  nor  Sa/enth  Air  Force 
judgead  vo  catespro  vided  person  nel  atthetacti- 
cal  aircontrol  center  with  operational  legal  ad¬ 
vice,  did  they  get  it  from  judge  advocates  at  the 
unified  command— Military  Assistance  Com¬ 
mand/Vietnam  (MACV)?  Apparently  not.  Brig 
Gen  Gordon  Ginsburg,  assigned  as  a  lieutenant 
colo  nel  totheOf  ficeof  theStaffJ  udge  Ad  vo  cate 
for  M  ACV fromj  anu  ary  1969  un  ti  I J  anu  ary  1970, 
sai  d  that  Ai  r  Forcej  udge  ad  vo  cates  at  M  ACV  rou- 
tinely  focused  on  a  large  variety  of  legal  issues, 
none  of  them  requiring  explication  of  the  Law 
of  War  or  the  rules  of  engagement.  Although 
MACV  waslocated  in  acompound  immediately 
adjacent  to  Tan  Son  Nhut  Air  Base,  Lieutenant 
Colonel  Ginsburgandhislegal  brethren  simply 
had  no  reason  to  visit  the  tactical  air  control 
centers.19 1  n  short,  no  Ai  r  Forcej  udge  ad  vo  cate  i  n 
Vi  et  n  am  offered  what  I  aw  yersto  day  cal  I  "op  era- 
ti  ons  I  aw"  advi  ce  to  Ai  r  Force  commanders  and 
their  staffs  who  led  air  operations  in  or  from 
South  Vietnam. 

An  Air  Forcej  udge  advocate  assigned  as  an 
exchange  officer  to  the  embassy  in  Thailand, 
however,  gave  operations  law  advice  to  some 
of  theair  men  op  er  at  ingin  North  Viet  namand 
Thailand.  From  July  1967  to  July  1969,  Walter 
Reed,  then  a  major  but  later  a  major  general 
and  the  judge  advocate  general  of  the  Air 
Force,  reviewed  target  lists  to  ensure  that  US 
forces  did  not  attack  targets  restricted  by  the 
Law  of  War  or  by  the  NCA.  He  also  made  sure 
no  bombing  occurred  that  would  offend  the 
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sensitivities  of  the  Thailand  government.  No 
bombing  mission  could  launch  from  Thai¬ 
land  without  approval  from  an  authority  lo- 


Many  of  today's  military  leaders 
who  served  in  Vietnam  remember 
the  allegations  against  General 
Lavelleand  expect  their  legal 
counsel  to  fully  advise  them 
on  the  rules  of  engagement 


cated  i  n  Th  ai  I  an  d .  Ap  par  entl  y,  M  a j  o  r  Reed  was 
the  only  Air  Force  judge  advocate  in-theater 
who  scrutinized  some  of  the  "frag  orders," 
just  as  a  judge  advocate  supporting  a  JAOC 
would  review  the  I  awful  ness  of  attacking  tar¬ 
gets  today.20 

The  Lavelle  Case  and 
Development  of  Standing 
Rules  of  Engagement 

Prior  to  1972,  judge  advocates  outside  the 
high  estlev  el  sof  lead  ershiphadnooccasionto 
read  the  rules  of  engagement  for  air  opera¬ 
tions.21  Both  judge  advocates  in  the  field  and 
commanders  viewed  these  rules  as  an  opera¬ 
tional  matter,  something  solely  within  the 
pur  view  of  the  NCA  and  higher  lev  elsof  com¬ 
mand  ,2  2  Pre  pared  on  an  ad  hoc  ba  si  sand  trans- 
mitted  by  message,  letter,  radio,  and 
telephone  calls,  the  rules  of  engagement, 
along  with  the  Hague  and  Geneva  Conven¬ 
tions,  formed  the"oper  at  ingauthori  ties"  that 
governed  the  manner  in  which  American 
forces  could  operate.23  In  1972  the  Air  Force 
was  embarrassed  by  al  I  egati  ons  that  Gen  J  ohn 
D.  Lavelle,  commander  of  Seventh  Air  Force, 
ordered  attacks  on  North  Vietnamese  posi¬ 
tions  in  violation  of  the  rules  of  engagement 
and  instructed  aircrews  to  falsify  their  after¬ 
action  reports  about  the  raids.24  In  hearings 


before  both  houses  of  Congress,  the  general 
asserted  that  the  extant  rules  of  engagement 
permitted  the  missions  and  that  hissuperiors 
both  knew  of  and  encouraged  the  attacks  he 
had  authorized.25  Nevertheless,  the  Air  Force 
relieved  him  of  command  and  retired  him  in 
the  permanent  grade  of  major  general.26  A 
week  later,  the  Air  Force  changed  the  rules  of 
engagement  to  allow  the  kinds  of  attacks  he 
had  ordered.27 

Although  the  rules  of  engagement  for  the 
Vietnam  War  received  closer  scrutiny  as  the 
conflict  drew  to  a  close,  not  until  five  years 
later  did  anyone  take  steps  to  codify  the  gen¬ 
eral  principles  governing  any  of  the  services' 
operations.  In  1979 Adm Thomas B.  Hayward, 
chief  of  naval  operations,  directed  a  study  to 
standardize  the  Worldwide  Peacetime  Mari¬ 
time  Rules  of  Engagement.28  The  study  con¬ 
solidated  various  references  and  provided 
supplemental  measures  that  commanders 
could  request  when  they  needed  to  clarify 
their  authority  beyond  basic  self-defense.29  In 
1981  after  coordination  among  the  four  ser¬ 
vices  and  the  Office  of  the  Secretary  of  De¬ 
fense,  the  Department  of  State,  and  the  Na¬ 
tional  Security  Council,  the  Joint  Chiefs  of 
Staff  (JCS)  approved  the  Worldwide  Peace¬ 
time  Rules  of  Engagement  for  Seaborne 
Forces.30  These  rules  represented  a  clear  state¬ 
ment  of  national  views  on  self-defense  in 
peacetime,  and  commanders  could  use  them 
in  many  stages  of  a  belligerency,  thereby 
smoothing  the  transition  from  peace  to  hos- 
tilitiesand  back  to  peacetime.31  On  26  June 
1986,  thej  CS  Peaceti  me  Rul  es  of  Engagement 
superseded  the  1981  rules,  and  on  1  October 
1994,  th ey  were  re  n amed  the  Stan d  i  n g  Ru I  esof 
Engagement  in  Chairman  of  thejoint  Chiefs 
of  Staff  Instruction  (CJCSI)  3121.01. 

Although  the  JCS  publishes  the  Standing 
Rules  of  Engagement  and  commanders  have 
ultimate  responsibility  for  complying  with 
them  and  any  approved  supplemental  mea¬ 
sures,  judge  advocates  can  play  a  significant 
rol  e  as  i  nterpreters  oftherulesandasd  rafters 
of  sup  pie  mental  measures.  Moreover,  manyof 
today's  military  leaders  who  served  in  Viet¬ 
nam  remember  the  allegations  against  Gen- 
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eral  Lavelleand  expect  their  legal  counsel  to 
fully  advise  them  on  the  rules  of  engagement. 
Joint  doctrine  emphasizes  that  "joint  forces 
operate  in  accordance  with  applicable  [rules 
of  engagement],  conduct  warfare  in  compli- 
ancewith  i  n  ter  nati onal  I  aws,  and f i  ght wi thi  n 
restraints  and  constraints  specified  by  supe¬ 
rior  commanders.  Objectives  are  justified  by 
military  necessity  and  attained  through  ap¬ 
propriate  and  disciplined  use  of  force."32 

Evolution  of  the  Role 
of  Air  Force  Operations 
Law  Judge  Advocates 

Air  Force  judge  advocates  also  had  little  con¬ 
tact  with  operators  and  issues  concerning  the 
rulesof  en  gagementpriorto  1972  becausenoth- 
ingrequiredthemtodoso.TheUSgovern  ment 
and  Department  of  Defense  (DOD)  had  long 
recognized  thenecessity  of  comply  ingwith  the 
Law  of  War  (now  also  referred  to  as  the  Law  of 
Armed  Conflict).  But  notun  til  thecaseof  IstLt 
William  L.  Cal  ley33  shocked  the  conscience  of 
theen  ti  renation  didadirective(DOD  Directive 
5100.77,  DOD  Law  of  War  Program,  5  November 
1974)  mandate,  among  other  things,  that  the 
services  implement  a  program  to  prevent  viola¬ 
tions  of  the  Law  of  War.  Later  regulations  that 
i  mpl  emented  th  i  s  di  recti  ve  cast  Ai  r  Force  j  udge 
advocates,aswell  as  those  from  other  sen/ices, 
in  the  role  of  trainers. 

Beginning  in  1980,  Ninth  and  Twelfth  Air 
Forces  began  exercises  that,  to  a  greater  or 
lesser  degree,  trained  personnel  on  their  du- 
tiesin  atactical  aircontrol  center.34  Air  Force 
mem  bers,  i  n  cl  ud  i  ngj  udge  ad  vo  cates,  also  par- 
ticipated  in  joint  and  combined  exercises.  For 
guidance,  they  relied  on  DOD  Directive 
5100.77,  Air  Force  Pamphlet  (AFP)  110-31,  In¬ 
ternational  Law— The  Conduct  of  Armed  Con¬ 
flict  and  Air  Operations  (1976),  Air  Force 
Regulation  (AFR)  110-32,  Training  and  Report¬ 
ing  to  Insure  Com  pli  ancewith  theLaw  of  Armed 
Conflict  (1976),  and  AFP  110-34,  Commander's 
Handbook  on  the  Law  of  Armed  Conflict  (25 
J  uly  1980).  The  exercises  qui  ckly  i  mproved  in 


sophistication  and  realism,  but  the  opera¬ 
tional  roleofthejudgead  vo  cateremained  un¬ 
clear.  To  remedy  this,  on  4  August  1988,  the 
JCS  sent  a  memorandum— MJCS  0124-88— to 
all  combatant  commanders,  expressly  requir¬ 
ing  the  immediate  availability  of  legal  advi- 
sorsto  pro  vi  dead  vi  ceon  rul  esof  en  gage  ment, 
the  Law  of  Armed  Conflict,  and  related  mat¬ 
ters  during  planning  and  execution  of  joint 
and  combined  exercises  and  operations. 

In  1989  United  States  Southern  Command 
(USSOUTHCOM)  followed  this  guidance  by 
involving  judge  advocatesin  plan  ningforOp- 
eration  Just  Cause  in  Panama.  Relations  be¬ 
tween  the  United  States  and  Manuel  Noriega, 
the  Panamanian  dictator,  had  been  deteriorat- 
ingfor  sometime  before  Noriega  an  nulled  his 
country's  elections  on  10  May  1989  and  sanc¬ 
tioned  violence  against  his  opponents,  who 
had  won  the  election.  As  the  United  States  in¬ 
creased  its  pressure  on  Noriega  to  step  aside, 
heresponded  with  anti- Ameri can  rheto  ri c and 
conduct.  At  Noriega'sbehest,on  15  December 
1989,theNational  Assemblyof  Pan  ama  passed 
a  resolution  stating  that  "owing  to  U.S.  ag¬ 
gression,"  a  state  of  war  existed  with  the 
United  States.  Noriega  said  that  someday  the 
"bodies  of  our  enemies  would  float  down  the 
Panama  Canal  and  the  people  of  Panama 
would  win  complete  control  over  the  water¬ 
way."  The  next  day,  Panamanian  Defense 
Forces  personnel  killed  one  US  officer  and 
wounded  two  others.  Within  days,  President 
George  Bush  autho-  rizedtheexecution  of  Op¬ 
eration  Just  Cause  to  safeguard  the  lives  of 
nearly  30, OOOUSciti  zens;  to  protect theinteg- 
rity  of  the  Panama  Canal  and  142  defense 
sites;  to  help  the  Panamanian  opposition  es¬ 
tablish  genuine  democracy;  to  neutralize  the 
Panamanian  Defense  Forces;  and  to  bring  to 
justice  Manuel  Noriega,  who  had  been  in¬ 
dicted  on  drug-related  charges  in  the  United 
States.35 

On  10  October  1989,  Gen  Maxwell  Thur¬ 
man,  commander  of  USSOUTHCOM,  desig¬ 
nated  Lt  Gen  Carl  W.  Stiner,  commander  of 
XVIII  Airborne  Corps,  as  the  commander  of 
Joint  Task  Force  South  and  the  war  planner 
and  war  fighter  for  the  operation.36  Over 
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22,000  soldiers,  thirty-four  hundred  airmen, 
nine  hundred  marines,  and  seven  hundred 
sai  I  o  rs  were  part  of  th  e  task  f o  rce.3  7H  ead  q  uar- 


Colond  Moorman's  staff  provided 
in-depth  legal  advice  on  such 
varied  issues  as  the  lawfulness  of 
proposed  targets,  prisoners  of  war, 
refugees  and  detainees,  overflight 
of  other  nations*  the  capture  of 
war  trophies,  claims  for  damage 
by  Air  Force  forces,  and  the 
prosecution  of  Air  Force  members 
for  misconduct,  such  as  looting. 


ters  Twelfth  Air  Force,  the  Air  Force  compo¬ 
nent  of  USSOUTFICOM,  joined  in  the  plan¬ 
ning  efforts.  Its  commander,  Lt  Gen  Peter  T. 
Kempf,  exercised  operational  control  over  all 
i  n- pi  aceand  depl  oy  i  ng  Ai  r  Forceforces.38  O  ver 
two  hundred  aircraft  participated  in  the  de 
ployment  to  Panama.39  C-141s,  C-130s,  and 
C-5s,  together  with  the  requisite  refueling 
support,  carried  outthebulkof  thesorties;  F- 
15s  and  F-16s  flew  combat  patrols  from  Key 
West  over  the  Cari  bbean  from  Cuba  to  the  Yu¬ 
catan  Peninsula  to  deter  attacks  from  the  Cu¬ 
bans;  Air  Force  E-3  airborne  warning  and 
con  trol  system  (AW ACS)  ai  r  craft  pro  vi  ded  aer- 
ial  surveillance,  threat  warning,  fighter  con¬ 
trol,  and  air-situation  updates;40  AC-130 
gunships  and  UH-60  helicopters  supported 
teams  who  assaulted  ground  positions;41  and 
F-117s  dropped  bombs  near  the  Panamanian 
Defense  Forces  barracks  to  persuade  the 
troops  to  surrender.42 

The  massive  ai rl  ift  and  complex  operation 
gave  rise  to  novel  legal  issuesand,forthefirst 
time,  Air  Force  judge  advocates  assigned  to 
war-f  i  ghti  ng  u  n  i  ts  becamedeepl  y  i  n  vol  ved  i  n 
planning  a  major  operation  and  providing 
"real-time"  legal  adviceduring  its  execution. 
Col  Wi 1 1 iam A.  M oor man, staff  j udgead  vo cate 


for  Twelfth  Air  Force,  established  a  close  liai¬ 
son  not  only  with  his  counterparts  at  Head¬ 
quarters  Tactical  Air  Command  and 
USSOUTHCOM  but  also  with  Col  John  R. 
Bozeman,  staff  judge  advocate  for  XVIII  Air¬ 
borne  Corps,  and  Col  Michael  Nye,  an  Air 
Force  judge  advocate  assigned  to  the  CJCS  le¬ 
gal  staff.43  To  ensure  that  the  command  had 
continuous  access  to  legal  counsel,  Colonel 
Moorman  joined  the  battle  staff,  put  four  op¬ 
erations  lawyers  on  12-hour  shifts,  and  as¬ 
signed  Maj  Mary  Boone  to  review  all 
applicable  "off-the-shelf"  war  plans.  She 
earned  the  gratitude  of  operations  planners 
when  shefound  some  disconnects  that  would 
have  undermined  the  mission.  Twelfth  Air 
Force  judge  advocates  who  attended  planning 
sessions  also  spotted  synchronization  errors 
missed  by  the  planners.  For  example,  they  no¬ 
ticed  that  one  group  of  forces  contemplated 
dropping  flares  in  an  area  where  pi  lots  would 
be  using  night-vision  goggles.44 They  thereby 
estab  I  i  sh  ed  th  at  th  ey  cou  I  d  co  n  tri  b  ute  mo  reto 
the  planning  effort  than  purely  legal  advice. 

Becauseof  thesmal  I  ai  rspaceand  prox  i  m - 
ity  of  civiliansto  military  targets  and  objec¬ 
tives,  the  legal  issues  raised  by  Just  Cause 
proved  thorny;  thus,  clear  rules  of  engage¬ 
ment  were  essential  but  difficult  to  write. 
Fortunately,  Colonel  Moorman  had  a  secure 
telephone  unit  with  which  to  make  en¬ 
crypted  telephone  calls,  using  it  several 
times  a  day  to  talk  with  Colonel  Bozeman 
and  Colonel  Nye  about  the  language  of  the 
rules  of  engagement  to  ensure  that  they 
complied  with  NCA  guidance  and  took  into 
accountthemixofaircraftintheoperation. 
Colonel  Moorman's  staff  provided  in-depth 
I  egal  ad  vi  ce  o  n  such  var  i  ed  i  s  su  es  as  th  e  I  aw- 
f  u  I  n  essof  pro  posed  tar  gets,  pri  so  n  ersof  war, 
refugees  and  detainees,  overflight  of  other 
nations,  the  capture  of  war  trophies,  claims 
for  damage  by  Air  Force  forces,  and  the 
prosecution  of  Air  Force  members  for  mis¬ 
conduct,  such  as  looting.45  Although  Just 
Cause  lasted  only  19  days,  the  participation 
of  Twelfth  Air  Force's  judge  advocates  in 
both  its  planning  and  execution  became  a 
turn  ing  point  in  the  roleof  Air  Force  lawyers 
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in  air  operations.  TheTwelfth  Air  Force  com¬ 
mander  and  his  staff  not  only  sought  the  ad¬ 
vice  of  judge  advocates  on  legal  matters  but 
also  viewed  them  as  full  members  of  the  war¬ 
planning  and  war-fighting  team.46 

At  the  annual  Air  Force  General  Court- 
Martial  Conference  at  Homestead  Air  Force 
Base,  Florida,  in  January  1990,  Colonel  Nye 
and  Colonel  Moorman  shared  their  experi¬ 
ences  with  Air  Fo  rce  judge  ad  vo  catesforal  I  the 
general -court-martial  convening  authorities, 
i  n  cl  ud  i  ng N  i  nth  Ai  r  Force.47  N ot  many  months 
later,  when  the  judge  advocates  at  Ninth  Air 
Force-the  air  component  to  United  States 
Central  Command— participated  in  Internal 
Look,  a  Central  Command  exercise,  they 
benefited  from  the  experience  of  Twelfth  Ai  r 
Force's  judge  advocates.48  Some  of  Ninth  Air 
Force's  judge  advocates  who  participated  in 
th  at  ex  er  ci  se  i  m  medi  atel  y  became  i  n  vo  I  ved  i  n 
Desert  Shield,  helping  to  plan  operations  to 
expel  the  Iraqis  from  Kuwait.49  During  both 
Desert  Shi  el  d  and  Desert  Storm,  N  i  nth  Ai  r  For¬ 
ce's  Maj  Harry  Heintzelmann,  for  example, 
provided  legal  counsel  to  the  now-famous 
Black  Hole  planners.50  The  Ninth  Air  Force 
staff  judge  advocate  himself,  Col  Dennis 
Kansala,  assisted  in  the  refinement  of  the  pro¬ 
posed  rules  of  engagement  and  reviewed  all 
the  target  lists  after  his  staff  had  given  them  a 
careful  "scrub.”51 

Theunflaggingandsplit-secondissuespot- 
ting  displayed  by  the  judge  advocates  of  all 
serv  i  cesd  u  r  i  n  g  t  h  e  Per  si  an  G  u  I  f  W  ar  so  I  i  d  i  f  i  ed 
the  confidence  of  commanders.  Hays  Parks, 
special  assistant  for  the  Law  of  War  in  the  Of¬ 
fice  of  the  Judge  Advocate  General  of  the 
Army,  remarked,  "I  have  heard  General 
Schwarzkopf,  General  Powell,  and  just  about 
any  other  officer  I  run  into,  say  that  they  con¬ 
sider  the  lawyer  to  be  absolutely  indispensa- 
bl  eto  mi  I  i  tary  op  erati  ons.  "52  Ai  r  Force  I  eaders 
shared  this  view.  On  11  December  1991,  Lt 
Gen  Michael  A.  Nelson-Air  Force  deputy 
chief  of  staff  for  plans  and  operations-and 
Maj  Gen  David  C.  Morehouse-Air  Force  judge 
advocate  general— jointly  signed  a  letter  stat¬ 
ing  that  "we  cannot  afford  to  wait  for  war  to 
bri  ngj  udgead  vo  catesi  nto  theop  erati  onsand 


planning  environment.  We  need  to  work  to¬ 
gether  all  the  time  so  that  we  all  understand 
how  and  why  [the  Law  of  Armed  Conflict] 
must  bean  essential  element  of  our  mission." 
Their  letter  announced  the  creation  of  a  new 
legal  disci  plinecalledoperationslaw.53Marine 
I  eaders  also  shared  this  view.  At  an  operations 
law  seminar  held  at  Camp  Pendleton,  Califor¬ 
nia,  in  1995,  Lt  Gen  Anthony  C.  Zinni,  com¬ 
manding  general  of  I  Marine  Expeditionary 
Force,  said  that  "operational  law  is  going  to 
become  as  significant  to  a  commander  as  ma¬ 
neuver,  asfi  re  support,  and  as  logistics.  It  will 
be  a  principal  battlefield  activity.  The  senior 
[staff  judge  advocates]  may  be  as  close  to  the 
commander  as  his  operations  officer  or  his 
chief  of  staff.  .  .  .  [Staff  judge  advocates]  will 
fi  nd  them  selves  more  and  more  part  of  theop- 
erational  aspectsof  the  business.  They  will  be 
the  ri  ght  hand  of  the  commander,  and  he  wi  1 1 
come  to  them  for  advice."54 

Role  of  the  Judge 
Advocate  in  a  JAOC 

As  airmen  of  the  Vietnam  era  rose  to  posi¬ 
tions  of  i  n  f  I  u  ence,  thetacti  cal  ai  rcon  trol  cen¬ 
ter  continued  as  the  doctrinal ly  approved 
el  ement  for  the  Ai  r  Force's  control  of  conven- 
tional  air  and  space  forces.55  By  the  time  De¬ 
sert  Shield  began,  however,  the  functions  of 
each  of  the  three  tactical  air  control  centers 
em  pi  oyed  i  n  Vi et  nam  had  been  com  bi  ned  and 
streamlined  but  still  retained  a  "today'swvar" 
and  "tomorrow's- war”  ap  proach  *  I  n  1991  the 
tactical  air  control  center  officially  became 
th e  air  operations  center,  a  term  first  used  dur¬ 
ing  World  War  II.57  Joint  Pub  3-56.1  relied 
heavily  on  the  Air  Force  model  but  included 
adjust  mentsbasedonthepracti  cal  ex  peri  ence 
from  Desert  Shield  and  Desert  Storm,  as  well 
as  i mprovements  validated  during  joint  exer¬ 
cises  in  the  yearsth  at  fo  I  lowedtheGulfWar.58 

Although  Joint  Pub  3-56.1  encourages  the 
tailoring  of  a  JAOC's  organization,  Combat 
Plans  and  Combat  Operations  should  remain 
common  to  all  JAOCs.59  Further,  the  Air  Force 
has  publ  ished  doctri  ne  that  adds  the  Strategy 
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and  Air  Mobility  Divisions.60  The  Combat 
PlansDivision  has  the  primary  responsibility 
of  pi  an  n  i  n g  n ear- term ,  j  o i  nt  ai  r- an d- space o p- 
erations  and  building  the  daily  joint  air  task¬ 
ing  orders,61  while  the  Combat  Operations 
Di  vi  sion  executestheai  rtask  i  ngorders.62  The 
Strategy  Division  develops,  refines,  dissemi¬ 
nates,  andassessestheprogressoftheJFACC's 
long-range  air  and  space  strategy,63  while  the 
Air  Mobility  Division  plans,  coordinates, 
tasks,  and  executestheai  r- mobi  I  ity  mi  ssi  on . 64 

After  Desert  Storm,  some  criticism  of  the 
JAOC  centered  around  its  "functional  rigid¬ 
ity” — rts  inability  to  respond  immediately  to 
tacti cal  th reats o r tar getsof opportunitysuch 
as  the  Iraqi  Scud  missiles.65  Headquarters  Air 
Combat  Command  responded  to  this  com¬ 
mentary  on  8J  uly  1997  by  publ  ishi  ng  Combat 
Air  ForcesConcept  of  Operations  for  Command 
and  Control  against  Time  Critical  Targets, 
which  described  theJFACC's  processes  for 
planning,  tasking,  and  executing  offensive 
and  defensive  missions  against  time  critical 
targets.  It  also  suggested  inclusion  of  a  multi¬ 
disciplinary  time  critical  target  cell  in  the 
Combat  Operati  ons  Di  vi  si  on  ,66  Ai  r  Force  doc- 
tri  ne  rel i es  upon  the  i  ntegrated  team  concept 
i  n  other  areas  as  wel  1 67  Although  aj  AOC  pat¬ 
terned  after  the  Air  Force  model  may  have 
four  divisions  and  many  subordinate  teams, 
they  remain  fully  integrated,  and  individuals 
will  draw  assignments  to  divisions  and  multi¬ 
disciplinary  teams  rather  than  isolated  func¬ 
tional  cells.  Therefore,  judge  advocates 
should  expect  to  participate  in  the  activities 
of  al  I  thedi  vi  si  onsandseveral  teamsaswel  1 ,68 

Role  of  the  Judge  Advocate 
in  Crisis  Action  Planning 

Peacetime  requires  deliberate-planning 
procedurestoprepareforfuturesituationsto 
which  theUni  ted  States  must  re  spo  n  d  mi  I  i  tar- 
ily.69  The  product  of  such  planning  includes 
operation  plans,  functional  plans,  or 
concept-of-operation  plans  Judge  advocates 
review  deli  berate  plans  and  draft  their  "legal" 
portions.  Situations  arise,  however,  for  which 


no  plans  exist.  Instead,  crisis  action  planning 
procedures  come  into  play  before  activation 
of  aJAOC  or  before  initiating  other  military 
operations.  These  procedures  include  six 
phases,  all  subject  to  acceleration,  combina¬ 
tion,  or  omission,  if  circumstances  warrant.70 
In  phase  one— situation  development— na¬ 
tional  authorities  receive  reports  about  an 
event  with  possible  national-security  implica¬ 
tions.  J  udge  advocates  for  theJCS,  geographic 
combatant  commander  in  chief  (CINC),  and 
com  po  nent  I  evelsof  com  mand  begi  n  to  assess 
the  legal  issues  that  attend  the  change  in  cir¬ 
cumstances  and  advise  their  commanders  ac¬ 
cordingly.  They  also  begin  to  review  the 
deliberate  plans,  which  may  be  executed  in 
whole  or  part  in  response  to  the  new  opera¬ 
tional  environment.  They  join  planners  in 
considering  viablecourses of  action  in  antici¬ 
pation  of  a  cal  I  to  do  so  by  the  N  CA.  They  al  so 
carefully  review  the  rules  of  engagement  to 
determine  whether  to  request  supplemental 
measures. 

In  phase  two-crisis  assessment— the  CINC 
assessesth  e  event  an  d  i  n  fo  rmsth  e  N  C A.  W  h  i  I  e 
this  takes  place,  judge  advocates  continue  to 
counsel  the  planners,  who  are  considering 
courses  of  action.  If  national  leaders  opt  for 
military  action,  in  phase  three-eourses-of- 
action  development— the  National  Command 
Authori  tiespublishawarningorderanddi  rect 
the  CINC  to  develop  multiple  courses  of  ac¬ 
tion  in  response  to  the  situation.  Along  with 
the  courses  of  action,  the  CINC  may  includea 
com  man  der'sesti  mateof  th esi  tuati  on ,  wh i  ch 
usually  contains  a  mission  analysis  and  state¬ 
ment,  a  situation  analysis,  an  evaluation  of 
enemy  and  friendly  coursesof  action,  and  op¬ 
erational  objectives.71  If  time  permits,  the 
CINC  may  issueacom  man  der'sevaluation  re¬ 
quest  to  subordinate  and  supporting  com¬ 
manders.  They  reply  with  a  component's 
course-of-action-evaluation  response  mes¬ 
sage,  which  outlines  the  component's  best 
guess  on  the  time,  in  hours  or  days,  required 
to  execute  each  course  of  action  and  the  plan¬ 
ning  factors  used  to  make  that  estimate. 

J  udge  ad  vocatesatthecom  po  nent  level  par¬ 
ti  ci  pate  in  course-of-action  development  to 
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The  “highway  of  death.  ”  Even  lawful  combat  operations  can  endanger  the  potentially  fragile  nature  of  consensus  for 
military  action. 


ensure  that  the  military  may  execute  each 
proposal  with  out violatingtheStandingRules 
of  Engagement,  the  law,  and  international 
agreements.  If  the  course  of  action  requires 
su  p  pi  e  men  tal  ru  I  esof  en  gage  ment,  aj  u  dge  ad¬ 
vocate  at  either  the  component  or  Cl  NC  level 
should  begin  theeffortto  getthosemea-sures 
drafted  and  later  approved  by  the  NCA.  After 
the  NCA  receives  the  CINC's  courses  of  ac¬ 
tion,  the  CJCS  may  issue  a  planning  order  to 
begin  execution  planning  even  beforeformal 
selection  of  acourseof  action.  After  selection 
of  a  course  of  action  in  phase  four-course  of 
action  selection— an  alert  order  is  issued,  ad¬ 
vising  the  CINC  of  the  chosen  course  of  ac¬ 
tion.72  Although  this  may  be  possible  to  do 
beforehand— after  issuing  a  planning  or  alert 
order— the  j  udge  advocates  at  the  component, 
joint  task  force,  and  CINC  levels  should  begin 
to  consider  targets  for  inclusion  in  a  "no  hit" 
or  "restricted"  target  list.  They  must  also  ad¬ 
vocate  approval  of  supplemental  measures  to 
the  rules  of  engagement  necessary  to  execute 


a  mission  based  upon  the  approved  course  of 
action. 

In  phase  five— execution  planning— the 
Cl  NC  transforms  the  NCA-selected  course  of 
action  into  an  operation  order,  a  lengthy 
document  that  explains  the  mission  in  detail. 
Most  importantly,  it  explains  our  nation'sob- 
jectives,  the  role  of  military  units  in  accom¬ 
plishing  these  objectives,  and  the  political  or 
practical  constrai nts for  the  mission.  Further¬ 
more,  it  sets  out  the  "big  picture" -that  is,  it 
explains  the  concept  of  operations,  task  as¬ 
sign  mentsforsubordi  nateunits,andthefunc- 
tions  of  administration  and  logistics.  It  also 
gives  pertinent  information  about  command 
and  control  networks,  electronic  emissions, 
and  codewords  and  names.  Si  nee  joint  opera¬ 
tions  also  may  have  complex  command  rela- 
tionships,  the  order  explains  them  and 
designatesalternate command  posts.  Separate 
appendices  of  the  operation  order  set  out  the 
rules  of  engagement  and  specific  guidance  on 
legal  matters.  The  CINC’s  legal  staff  drafts 
these  in  consultation  with  CJCS  attorneys 
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and,  when  time  permits,  the  components'  le 
gal  staffs  as  wel  I ,  but  the  N  CA  remai  ns  the  fi- 
nal  approval  authority  for  all  rules  of 
engagement.73 

The  components  may  augment  the  Cl  N  C’s 
staff  with  liaison  officers  and  convene  their 
own  battle  staffs  both  to  assist  the  Cl  NC  and 
begin  their  own  planning  to  support  the 
CINC.  Judge  advocates  will  become  part  of 
both  the  CINC's  and  components'  battle 
staffs  and  will  provide  legal  counsel  on  nu- 
merouslegal  issues,  rules  of  engagement,  and 
the  Law  of  Armed  Conflict.  All  the  compo¬ 
nents'  legal  staffs  must  alert  the  Cl  NC's  legal 
staff  to  the  i  ssues  they  foreseeari  si  ngf  rom  an 
operation.  Similarly,  in  legal  discussions  with 
superiors,  the  judge  advocates  who  advise 
commanders  of  air  forces  must  advocate  an 
airman's  view  of  operations.  They  should  en¬ 
sure,  for  example,  that  commanders  fashion 
rules  governing  identification  of  aircraft  be¬ 
yond  "visual"  range,  penetration  of  neutral 
airspace,  and  ways  to  respond  when  aircraft 
display  a  "lame  duck”  profile  indicating  a 
willingness  to  surrender. 

Role  of  the  Judge  Advocate 
in  Air  Operations  Planning 

The  numbered  air  force  is  the  senior  war¬ 
fighting  echelon  of  the  US  Air  Force.74  If  time 
and  circumstances  permit,  when  a  CINC  be¬ 
gins  crisis  action  planning,  liaison  officers 
from  the  supporting  numbered  air  force  join 
the  Cl  NC's  staff.75  A  judge  advocate  from  the 
numbered  airforce mayjoin  theliai son  team 
to  ensure  that  legal  aspects  of  the  air  portion 
of  the  operation  receive  a  legal  "scrub"  as 
qu i ckl y as possi  bl e. TheC I N C  may estab lish a 
joint  task  fo  rce  wh  osecom  mander76  i  n  tegrates 
the  actions  of  assigned,  attached,  and  sup¬ 
port  ingforces  into  a  uni  fiedcam  paign.  In  or¬ 
der  to  avoid  duplication  of  effort,  the  joint 
force  commander  synchro  nizestheactionsof 
assigned,  attached,  and  supporting  capabili¬ 
ties/forces  in  time,  space,  and  purpose.77 
When  air  missions  require  special  supervi¬ 
sion,  thejoint  force  commander  may  appoint 


aJFACC,  whose  responsibilities  include  plan¬ 
ning,  coordinating,  allocating,  and  tasking 
joint  air  operations  based  upon  the  joint 
force  commander's  decisions  about  how  to 
apportion  air  resources  to  a  variety  of 
competing  missions.78 

The  JFACC  may  come  from  any  sen/ice. 
Normally,  thejoint  force  commander  will  as- 
si gn  J  FACC  responsi  bi  I  iti  es  to  the  component 
commander  having  the  preponderance  of  air 
assetsandthecapabil  ity  to  pi  an,  task,  andcon- 
trol  joi  nt  ai  r  operati  ons.79  An  Air  Force  J  FACC 
for  a  large  operation  is  likely  to  be  the  com¬ 
mander  of  a  numbered  ai  r  force.  Therefore,  a 
staff  judge  advocate  from  a  numbered  air 
force  and  his  or  her  subordinates  should  an¬ 
ti  ci  pate  act  i  n  g  as  I  e  gal  co  u  n  sel  to  a  J  FACC  an  d 
his  or  her  supporting  JAOC.  Even  if  a  com¬ 
mander  below  the  numbered-air-force  level 
acts  as  the  JFACC,  the  staff  judge  advocate 
from  a  numbered  air  force  may  advise  or  per¬ 
haps  assign  augmenteesto  theJFACC's  legal 
team. 

Role  of  the  Judge  Advocate 
in  the  Strategy  and  Combat 
Plans  Divisions  of  a  JAOC 

Joint  Pub  3-56.1  gives  general  guidance 
on  theai  r  op  erati  onsplanningpro  cess.  After 
consulting  with  component  li  ai  sonsandex- 
pertsf  rom  several  com  mu  n  i  ti  es,  such  asspe- 
cial  and  information  operations,  planners 
examinetheoperational  envi  ronment.They 
assess  the  available  forces,  rules  of  engage¬ 
ment,  I  o  gi  sti  cs,  an  d  i  n  tel  I  i  gen  ce.80 I  n  co  n  su  I  - 
tation  with  the  CINC's  legal  staff  and  those 
of  th  e  oth  er  co  m  po  n  en  ts,  j  u  dgead  vo  cates  i  n 
theJAOC  advise  the  JFACC  on  legal  implica- 
tionsoftheunfoldingsituation.Judgeadvo- 
cates  should  also  assist  planners  in 
evaluating  legal  issues  raised  by  the  opera¬ 
tional  environment.  As  planners  consider 
thedesi  red  end  stateand  iden  tify objectives 
based  upon  guidance  from  thejoint  force 
commander,  a  judge  advocate  must  evaluate 
these  in  view  of  the  rules  of  engagement  and 
N  C  A  gu  i  d  ance  re  I  ayed  i  n  o  r  dersf  ro  m  h  i  gh  er 
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headquarters.  A  rules  of  engagement  cell  ex¬ 
ists  within  the  Operations  Division  (Strategy 
Division  in  the  Air  Force)  to  determine 
whether  to  request  supplemental  rules  of  en¬ 
gagement,  and  a  judge  advocate  serves  as  an 
essential  member  of  the  team.81  In  addition, 
judge  advocates  begin  to  assess  the  legal  is¬ 
sues  that  could  arise  as  a  result  of  the  opera¬ 
tions.  They  also  set  up  special  training 
pro  gramsor  bri  ef  i  n  gsto  fa  mi  I  i  ar  i  zethej  FACC 
andJAOC  staffs  with  the  rules  of  engagement 
and  the  appl  i  cati  on  of  the  Law  of  Armed  Con- 
flicttoeach  phaseandaspectoftheoperation. 

After  the  choosing  of  objectives,  planners 
develop  a  phased  strategy  to  achieve  them  by 
exploiting  joint  aerospace  capabilities.  The 
strategy  depends,  in  part,  upon  identifying 
"centers of  gravity"-eharacteri sties,  capabili¬ 
ties,  or  localities  from  which  a  military  force, 
nation,  or  alliance  derives  its  freedom  of  ac¬ 
tion,  physical  strength,  or  will  to  fight.82  The 
fi  nal  productoftheplanningeffortisthejoint 
air-and-space  operations  plan,  which  inte¬ 
grates  the  joint  air-and-space  capabilities  and 
forces  in  achieving  the  joint  force  comman¬ 
der's  objectives,  identifies  objectives  and  tar¬ 
gets  by  priority  order,  accounts  for  current 
and  potential  adversary  threats,  brings  about 
targetdevel  op  ment  and  anal  ysi  s,  and  out  I  i  nes 
thephasingofjointairoperations.83Thejudge 
advocate  assigned  to  the  Strategy  Division 
must  ensure  consonance  of  the  strategy  with 
domestic  as  well  as  international  law,  with  a 
focusontheLaw  of  Armed  Conflict.  Heorshe 
must  al  ways  evaluatetherulesof  engage  ment 
for  each  phase  of  the  strategy  to  ensure  they 
bring  about  the  NCA's  and  joint-task-force 
commander's  objectives  and  desired  end 
state,  whi  I  ecom  plying  with  thel  aw.  Forex  am¬ 
ple,  the  rules  on  identification  of  aircraft  be¬ 
yond  visual  range  become  much  more 
restrictive  during  peacetime,  when  the  threat 
to  mi  I  i tary  ai  r  craft  i  s  I  o wer,  th  an  d u  r  i  n g  co m- 
bat,  when  the  threat  is  high. 

J  udge ad  vo  cates,  how  ever,  need  not  restri  ct 
themselves  only  to  discussing  legal  matters. 
They  should  bring  to  the  planning  effort  the 
judgmentofamili  taryoffi  cerandthegeneric 
strategic  and  tactical  skills  of  an  experienced 


lawyer.  Trained  to  think  logically  and  to  de¬ 
velop  alternative  methods  of  achieving  goals 
within  the  boundaries  of  the  law,  attorneys 
have  ski  1 1  s  coveted  by  war  planners.  J  udge  ad¬ 
vocates  should  not  hesitate  to  offer  opinions 
on  matters  outside  the  law  to  both  the  J  FACC 
and  hisor  her  planners.  In  addition,  judge  ad¬ 
vocates  are  adept  at  i nterpreti  ng  and  drafti  ng 
language  to  concisely  communicate  impor¬ 
tant  i  deas;  therefore,  they  may  becomewrit  ers 
or  briefers  for  important  documents,  such  as 
demarch esand  presen  tati  o ns,  especi  al  I  y  when 
they  involve  the  media. 

The  air-and-space  operations  plan  remains 
the  "big  picture”  but  needs  further  refine- 
mentto  deter  mi  nespecifictargetsand  air  mis¬ 
sions.  Many  airmen  use  the  terms  battle 
rhythm  or  air-tasking-order  cycl eto  refer  to  the 
schedule  and  timing  of  events  that  bring 
about  near-term  operations.  The  process  be 
ginswhenthejointforcecommander con  suits 
with  component  commanders  to  prepare  for 
operati  ons  or  assessthe  resul  tsof  pre  vi  ousef- 
forts.  The  joint  force  commander  sets  priori¬ 
ties  and  considers  recommendations  put 
forward  by  the  components.  Just  as  impor¬ 
tantly,  the  joint  force  commander  makes  an 
"apportionment"  or  determination  and  as¬ 
signment  of  the  total  expected  effort  by  per¬ 
centage  and/or  priority  that  the  various  air 
operationsand/orgeographicareas should  re¬ 
ceive  for  a  given  period  of  time.84  A  joint 
guidance-and-apportionment  team  meets  to 
develop  a  recommendation  on  apportion¬ 
ment  for  the  joint  force  commander.  A  judge 
advocate  attendsthismeetingto  lend  both  le¬ 
gal  and  general  militaryexpertise.Simi  I arly, a 
judge  advocate  also  attends  the  briefing  that 
presents  the  recommendation  to  theJFACC 
and  joint  force  commander.  The  latter's  final 
apportionment  may  require  adjustments  in 
th  e  ru  I  esof  en  gage  ment  or  at  ten  ti  on  to  n  ew  I  e 
gal  issues. 

After  thejoint  force  commander  makes  the 
apportionment  decision,  planners  turn  their 
focus  to  target  development.  The  joint  force 
commander  may  designate  either  a  com¬ 
mander  or  staff  officer  to  lead  a  joint  target- 
control  board,85  which  reviews  target  infor- 
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mation,  develops  targeting  guidance  and  pri¬ 
orities,  and  maintains  a  list  of  restricted 
targets  and  areas  where  special  operations 
forces  are  operating.86  Since  military  forces 
cannot  strike  all  targets  at  once,  it  becomes 
necessary  to  prioritize  them  in  ajoint,  inte¬ 
grated,  prioritized  target  list.  The  joint  force 
commander's  apportionment,  applied  to  this 
I  i  st,  determ  i  n  es  th  e  percentage  of  vari  o  u  s  tar¬ 
gets  to  attack  in  a  given  air-tasking-order  cy¬ 
cle.87  Weaponeers  then  enter  the  process  and 
help  determine  which  weapon  systems  to  use 
against  the  targets.  The  weapons  chosen 
should  permit  the  application  of  necessary 
combat  power  to  ensure  victory  against  com¬ 
batants,  but  they  must  also  limit  dispropor¬ 
tionate  collateral  damage.88  Judge  advocates 
must  become  part  of  this  process  to  ensure 
that  weaponeers  comply  with  the  Law  of 
Armed  Conflict.  To  do  so,  they  must  closely 
scrutinize  the  information  contained  in  "tar- 
getfolders"  or  databases  maintained  by  intel¬ 
ligence  personnel. 

The  final  weaponeered  target  list  becomes 
th  e  ba  si  sfor  the  master  ai  r  at  tack  pi  an  J  udge 
ad  vo  catesattend  meet  ingsin  which  thejoint, 
integrated,  prioritized  target  list  and  master 
air  attack  plan  are  developed,  and  the  latter  is 
presented  to  theJFACC  for  approval.  Once 
again,  judge  advocates  focus  on  compliance 
with  rules  of  engagement,  the  Law  of  Armed 
Con  f  I  i  ct,  and  con  sistency  with  gui  d  ancef  rom 
h  i  gher  head  quarters.  Aftertar  getsbecomepri- 
oritized  and  weaponeered,  data  about  all  air 
missions  is  entered  into  the  air  tasking  or- 
der-which  may  compriseadatabaseof  several 
hundred  pages-that  is  transmitted  electroni¬ 
cally  to  most  of  its  users.  Air  missions  are  set 
out  in  a  matrix,  but  a  narrative  portion  gives 
special  instructionsaboutanumberoftopics, 
including  the  rules  of  engagement.  Judge  ad¬ 
vocates  ensure  that  the  rules  of  engagement 
section  of  thespecial  in  structionsgivesan  ac¬ 
curate,  plain-English  explanation  of  the  rules 
governing  that  air  tasking  order.  They  also 
give  rules  of  engagement  briefings  to  the 
J  FACC  and J  AOC  staffs,  often  with  the  h el  p  of 
oth  ers  wh  en  th  e  ru  I  esof  en  gage  ment  men  ti  on 
the  technical  capabilities  of  weapon  systems. 


Si  nee  an  ai  r-taski  ng-order  cycl  e  may  take  sev¬ 
eral  hours-perhaps  even  a  few  days-to  com¬ 
plete,  it  is  necessary  to  work  multiple  air 
tasking  orders  simultaneously  to  ensure  that 
each  is  ready  when  needed.90Joint  Pub  3-56.1 
illustrates  this  process  with  a  "notional"  48- 
hour  air-tasking-order  cycle,  but  the  cycle 
time  maybe  modifiedtofitanytacti  cal  situa¬ 
tion.91 

Role  of  the  Judge  Advocate 
in  the  Combat  Operations 
Division  of  a  J  AOC 

The  Combat  Operations  Division  oversees 
the  execution  of  air  tasking  orders.  As  air 
forces  attempt  to  carry  out  the  taskings  as¬ 
signed  in  an  airtasking order, thefogand fric¬ 
tion  of  operations  set  in.  Because  aircraft 
break,  tar  getsch  an  ge,  an  d  th  e  weath  er  i  n  h  i  b  i  ts 
operations,  itisnecessaryto  reweaponeertar- 
gets.  J  udgead  vo  cates  must  pro  vi  de  I  egal  cou  n- 
sel  to  the  Combat  Operations  Division  to 
ensure  that  changes  in  the  weapon  systems 
used  to  at  tack  a  tar  get  will  not  viol  ate  the  Law 
of  Armed  Conflict.  In  addition,  information 
about  alleged  violations  of  this  law,  by  either 
en  emy  orfriendly  forces,  may  reach  thej  AOC. 
The  judge  advocate  must  report  this  informa¬ 
tion  to  theJFACC  and  to  the  chain  of  com¬ 
mand  in  accordance  with  Department  of 
Defense  and  Air  Force  instructions.92  Myriad 
other  legal  issues  arise,  many  of  them  antici¬ 
pated  during  the  planning  phase  of  the  opera¬ 
tion.  But  some  issues  will  be  novel.  Because 
theJAOC  staff  may  not  recognize  a  serious  le¬ 
gal  problem,  the  judge  advocate  must  stay  at¬ 
tuned  to  the  ebb  and  flow  of  events  in  all  the 
di  vi  si  onsandteamsof  theJAOC  to  re  port  and 
deal  with  legal  issuesasquicklyasnecessary. 

One  of  the  most  important  areas  of  the 
Combat  0  perati  ons  D  i  vi  si  on  i  s  th  e  ti  me  criti¬ 
cal  target  cell .  The  en  emy  respondsto  our  op- 
erations  and  presents  opportunities  and 
challenges  in  the  form  of  tar  getsnotap  parent 
before.  To  respond  to  these,  Twelfth  Ai  r  Force, 
for  example,  added  to  its  Combat  Operations 
Division  ati  me  critical  target  cell,  amultidis- 
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ci  pi  i  nary  group  that  compi  I  es  and  eval  uates  a 
great  deal  of  information  very  quicklyandof- 
ferstheJFACC  options  in  responding  to  eva¬ 
nescent  targets.  Team  members  include,  at  a 
mini  mum,  thechiefsof  theOf  fen  si  veand  De¬ 
fensive  Operations  Branches;  representatives 
from  weather,  intelligence,  and  special  opera¬ 
tions;  fighter  duty  officers;  and  liaison  offi¬ 
cers  from  each  of  the  services.93  A  judge 
advocate  assigned  to  the  cell  participates  as 
the  other  members  consider  the  target  loca¬ 
tion ,  i  n  tel  I  i  gen  ce,  en  emy  defen  si  ve  measu  res, 
risk  to  friendly  forces,  weapons  options, 
weather,  likelihood  of  disproportionate  col¬ 
lateral  damage,  and  other  factors.  The  judge 
advocate  applies  rules  of  engagement  and  the 
Law  of  Armed  Conf  I  i  ct  (and  a  I  ot  of  common 
sense)  while  assisting  the  officer  leading  the 
time  critical  target  cell  in  evaluatingthelaw- 
fulness  of  each  of  the  options  considered  for 
recommendation  to  theJFACC. 

The  advi  ce  of  a  j  udge  advocate  can  prove 
indispensable  for  many  other  JAOC  activi- 
ties-Tor  example,  the  information  opera¬ 
tions  team.  Some  information  operations 
(even  those  simulated  during  exercises)  in¬ 
volve  special  technical  operations  and  Air 
Force  special  programs  that  require  a  very 
high-level  security  clearance  that  some 
judge  advocates  may  not  possess.  Neverthe¬ 
less,  judge  advocates  must  offer  advice,  es¬ 
pecially  on  rules  of  engagement,  the  Law  of 
Armed  Conflict,  restricted  target  lists,  and 
other  matters  as  their  access  to  information 
allows.  When  their  access  is  restricted,  they 
must  report  thisfact  to  higher  headquarters 
so  that  superior  officers  will  ensure  that  at¬ 
torneys  with  the  appropriate  security  clear¬ 
ance  conduct  a  legal  review. 

Conclusion 

Although  current  command-and-control 
doctrine  had  its  foundations  in  World  War  II, 


today'sJAOC  traces  its  lineage  to  the  tactical 
air  control  centers  used  during  the  Vietnam 
War.Judgeadvo  catesassignedtounitsin  Viet¬ 
nam  were  not  involved  in  operations,  but  the 
case  of  1st  Lt  William  L.  Calley  and  the  publi¬ 
cation  of  the  Peacetime  Rules  of  Engagement 
highlighted  thenecessityofensuringcompli- 
ance  with  the  Law  of  Armed  Conf  I  i  ct  and  the 
rulesof  en  gagement.  Lawyers  were  well  suited 
to  carry  out  both  tasks.  Consequently, 
Twelfth  Air  Force's  judge  advocates  became 
very  involved  in  the  planning  and  execution 
of  Operation  J  ust  Cause  in  1989.  Their  experi¬ 
ence  hel  ped  prepareAi  r  Forcej  udge  ad  vo  cates 
who  later  served  during  Operations  Desert 
Shield  and  Desert  Storm.  Commanders  who 
led  American  forcesduring  Desert  Shield  and 
Desert  Storm  were  well  aware  of  the  alleged 
violations  of  the  Law  of  Armed  Conflict  and 
rulesof  engagement  during  the  Vietnam  War 
and  vowed  not  to  let  such  misconduct  recur. 
The  judge  advocates'  aggressiveness  in  ensur¬ 
ing  compliance  with  the  law  and  rulesof  en¬ 
gagement  pleased  the  commanders. 

Now,  more  than  ever,  military  leaders  rec¬ 
ognize  the  importance  of  operations  law  and 
seek  the  analytical  perspective  offered  by 
judge  advocates.  Today,  i  n  an  effort  to  further 
refi  ne  the  concept  of  the  ai  r  and  space  expedi  - 
ti  o  n  ary  task  f  o  rce,  th  e  Ai  r  Fo  rce  i  s  ex  peri  ment- 
ing  with  "distributed"  or  "split"  operationsin 
which  technology,  such  as  video  teleconfer¬ 
encing,  maymakethecol  locationofallthedi- 
visions  or  teams  of  a  JAOC  unnecessary.  But 
spl  it  op  erati  ons  wi  1 1  do  I  i  ttl  eto  ai  terthej  udge 
advocate's  fundamental  responsibilities.  It  is 
not  enough  that  a  judge  advocate  has  mas¬ 
tered  an  operation  order,  the  Law  of  Armed 
Conflict,  and  the  Standing  Rules  of  Engage¬ 
ment.  It  is  equally  important  that  the  opera¬ 
tions!  aw  practi  ti  o  ner  I  earn  thedetai  Isof  cri  sis 
action  planning,  strategy  development,  and 
ai  rop  erati  onspl  an  ningand  execution,  aswel  I 
as  become  very  fami  I  iar  with  the  J  AOC's  pro¬ 
cesses,  procedures,  and  technology.  □ 
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